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ENGROSSED HOUSE BI LL 3200

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Session
By Representatives Lantz, Mrrell, dibborn and Rockefeller

Read first tine 02/ 14/ 2004. Referred to .

AN ACT Relating to the time period for bringing an action for
personal injury or death resulting from health care; anending RCW
4.16. 350 and 4.16.190; and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature intends, by establishing a
Si x-year statute of repose in RCW4.16.350, to respond to the court's
deci sion in DeYoung v. Providence Medical Center, 136 Wh.2d 136 (1998),
by expressly stating the legislature's rationale for a statute of
repose.

The | egi slature recogni zes that a six-year statute of repose al one
may not solve the crisis in the nedical insurance industry. However
to the extent that a six-year statute of repose has an effect on
medi cal mal practice insurance, that effect will tend to reduce rather
than increase the cost of nal practice insurance.

Whet her or not the statute of repose has the actual effect of
reducing insurance costs, the legislature finds it wll provide
protection against clainms, however few, that are stale, based on
untrustworthy evidence, or that place undue burdens on defendants.
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In accordance with the court's opinion in DeYoung, the legislature
further finds that conpelling even one defendant to answer a stale
claim is a substantial wong, and setting an outer |limt to the
operation of the discovery rule is an appropriate aim

The legislature further finds that a six-year statute of repose is
a reasonable tine period in light of the need to balance the interests
of injured plaintiffs and the health care industry.

The legislature intends to establish a six-year statute of repose
in section 2 of this act and specifically set forth for the court the
legislature's legitimate rationale for adopting the six-year statute of
repose. The legislature further intends that the six-year statute of
repose established in section 2 of this act be applied to actions
commenced on or after the effective date of this act.

Sec. 2. RCW4.16.350 and 1998 ¢ 147 s 1 are each anended to read
as follows:

(1) Any civil action for damages that is based upon alleged
prof essi onal negligence, that is for an injury or condition occurring
as a result of health care which is provided after June 25, 1976, and
that is brought against((=

42-)) a person or entity identified in subsection (2) of this
section, shall

(a) Wth respect to a patient who was eighteen years old or ol der
at the tine of the act or omssion alleged to have caused the injury or
condition, be conmmenced by the later of:

(i) Three years fromthe act or om ssion; or

(ii) ©One vyear from the tinme the patient or his or her
representative discovered or reasonably should have di scovered that the
injury or condition was caused by the act or om ssion; and

(b) Wth respect to a patient who was under the age of eighteen
years at the tinme of the act or omssion alleged to have caused the
injury or condition, be commenced by the later of:

(i) When the patient reaches age twenty-one or six years fromthe
act or om ssion, whichever occurs first; or

(ii) ©One vyear from the tinme the patient or his or her
representative di scovered or reasonably should have di scovered that the
injury or condition was caused by the act or om ssion; and
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(c) Notwithstanding (a) or (b) of this subsection, in any event be
commenced no later than six years after the act or omn ssion

(2) Persons or entities against whom an action is brought under
subsection (1) of this section include:

(a) A person licensed by this state to provide health care or

related services, including, but not Iimted to, a physician,
ost eopat hi ¢ physician, dentist, nurse, optonetrist, podiatric physician
and sur geon, chi ropract or, physi cal t her api st psychol ogi st,

pharmaci st, optician, physician's assistant, osteopathic physician's
assistant, nurse practitioner, or physician's trained nobile intensive
care paranedic, including, in the event such person is deceased, his or
her estate or personal representative;

((2)) (b) An enployee or agent of a person described in (a) of
this subsection (((H—efthis—seetion)), acting in the course and scope

of his or her enploynent, including, in the event such enployee or

agent is deceased, his or her estate or personal representative; or
((3))) (c) An entity, whether or not incorporated, facility, or

institution enploying one or nore persons described in (a) of this

subsection ((H—et—this—seetton)), including, but not limted to, a

hospital, clinic, health maintenance organization, or nursing hone; or
an officer, director, enployee, or agent thereof acting in the course
and scope of his or her enploynent, including, in the event such
officer, director, enployee, or agent is deceased, his or her estate or
personal representative((+

(3) The tine for comencenent of an action is tolled upon proof of
fraud, intentional conceal nent, or the presence of a foreign body not
i ntended to have a therapeutic or diagnostic purpose or effect, until
the date the patient or the patient's representative has actual
know edge of the act of fraud or conceal nent, or of the presence of the
foreign body; the patient or the patient's representative has one year
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from the date of the actual know edge in which to comrence a civi
action for damages.

(4) For purposes of this section, ((nretwthstandingREW4-16-1906,))
t he knowl edge of a custodial parent or guardian shall be inputed to a
person under the age of eighteen years, and such inmputed know edge
shal | operate to bar the claim of such mnor to the sanme extent that
the claimof an adult would be barred under this section. Any action
not commenced in accordance with this section shall be barred.

For purposes of this section, with respect to care provided after
June 25, 1976, and before August 1, 1986, the know edge of a custodi al
parent or guardian shall be inputed as of April 29, 1987, to persons
under the age of eighteen years.

This section does not apply to a civil action based on intentional
conduct brought agai nst those individuals or entities specified in this
section by a person for recovery of damages for injury occurring as a
result of childhood sexual abuse as defined in RCW4. 16. 340(5).

Sec. 3. RCW4.16.190 and 1993 ¢ 232 s 1 are each anended to read
as follows:

(1) Unless otherwise provided in this section, if a person entitled
to bring an action nentioned in this chapter, except for a penalty or
forfeiture, or against a sheriff or other officer, for an escape, be at
the time the cause of action accrued either under the age of eighteen
years, or inconpetent or disabled to such a degree that he or she
cannot understand the nature of the proceedi ngs, such inconpetency or
disability as determ ned according to chapter 11.88 RCW or inprisoned
on a crimnal charge prior to sentencing, the time of such disability
shall not be a part of the tinme limted for the commencenent of action.

(2) Subsection (1) of this section with respect to a person under
the age of eighteen years does not apply to the tine limted for the
commencenent of an action under RCW4. 16. 350.

~-- END ---
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